
I. 0 COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON. D.C. Z0O5

B-1764415 October 11, 1972

Deax General Robinsm: 

By letter dated August h,, 1972, and subsequent correspondence,
the Assistant Counsel furnished our Of.ice an administrative report on
the protest of the Goodyear Aerospace Corporation againt the Defense
Construntion S'.zyply Centerss (DCSC) award of multiyear contracts for
portable exarid~able shelters and portable ward containers under invii-
tatic for bids (1F3) Tos,* SA700-72-B-2292 and -2296 to the Brusick-
Corporation.

rrom our review of the record and after consideration of the sub-
issions of the interested parties, we =ust conclude that there is no
basis for cr Office to interpose a legal objection to the awards. The
circumstances end reacsm requiring this conclusion are set forth below.

Both invitations requested bid-s for certain data terms identified
a seepar~c cont-zt '. c = (C".t) The folloaring preface to the
schedule pricing proviionzs for the data CIN;'s advised bididers that:

"Data nist be funiished for thc71te=sJ * * * in accor
ance-Ath contact line item nos. /I S listed below cover-
ing seences included on DD 1onr 1423, Attachment 17o. 1.
Offeror must indicate opposite each LI, a price or - No
Carge - for each element of d£ta required. Any refusal to
furnish data, or any statement ''ich acreates a doubt whether -

data will be furnished, will render bids nonresponzive/offers
unacceptable."

With respect to evzalilation and award of these CLIN's, cla-.=e D05,
contained in section "D" of each invitation, provided, in part, that:

a,. If the offeror does not indicate a charge for
data, the Gov'r-crcnt ill. consider and the offeror arees
that the data charge is included in the price of the end
item.

'b. Separate awards will not be =ade for data C=fs
however, the right is reserved to mal~e ePn m.'rad for the end
itca -. withcut thi.; t. '.atr CT1': . If the sane erd
itc= is litcl in sovmral scrpaate C Z""s (not c ean 'aall or
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noe basin) and an offer is low on part but not al
of the en, iter C=I%, the offezer's price for all
data CLis pertaining to the low CIs will be emsid-
ered for evaluation purposes to determine total cost
to the Govenment and whet-her multiple ewards will be
mde for the end item CIMis."

Bidders were advised that award would be on an wa11or none" baziv by
the invitationa' incorporation by refernce of clause C03 of the Defense
Contract Supply Center Cntract Proviziona (January 1971). C03 provides
as folows:

"Notwithstanding paragph lO.c., Standard rom 33A
(?4arch 1969), only one awaxd will be made for the total
quntity of all CIMf(s) listed. Offers will be evaluated
and ar will be =-de on an 'all or none' basis for these
CL~z( i). OfTers submitted on a part of the CLI() but
not all will be rejected as nwresponsive. Should the
Government's requirement for any or all of the cL() be
reduced or cancelled prior to ward, the solicitation will
be cance)2ed with respect to the CTl=(s) involved and the
requirement will' be procured by a new solicitation."

That cnly one award would be =&de iw reemphasized in paragraph 3C of
sectimn *D" of IFB -2292 and parer-raph 3C of section "Cu of IB -2296.

Bids on both invitations were opened an June 14, 1972. Brmszic-k
submitted the lowest bid. and Goodiear was the second lowest bidder.
T5he contracting o'fioer advises that for the r:ultiyear rcz~aircment uider

frB -2.22092, Bzrimsich submitted a total price of $3,,l%.C_, while

Goodytear bid a total price of $3,5"4,995. Cn -22, Brunswick bid
a total of q,225,92`.2o and Goodyear bid a total of T,3'i`7- Brun-
vick also ofTfcred a ZDarthar price reduction ue.each in-rita.ction pro-

vided it received w~ar-=s under both Onions * Cm the bDi8 of taii5

offer, the contracting officer reportsa a difference of 574 2".74 in

favor of !3runsick.

An examination of Brunswick bids drew into que-tion the adequwy of

its re.n-.se to data CLIT 0011 on I'B -229) and CLINI 0015 on =' -229,2.

Both CLIN'z covered "uslementary Provisioning Technical Documentation,"

and in response to these CLIse, BrumrszLick indicated n.:' cbhe for the

iterm. }Wever, in the case of >'B -2, the sched~ule, pze 23, included

the fob>.& ! .. ctt;tCnt:
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*l~o charge for Item 0011 provided esting Go' t. Drawing
package meets requirements of the Data Item (no cost is
included for the m=kng of any drawings)"

With the exception of the parenthetical stateset, the sme statement
Yas made in reference to CM 0015 on the schedule, page 24, of 1FB
.22920

The cotracting officer advises that these data CLIIs require the
contractor to provide drwings of ccrponents that were not fully described
or otherwise adequately identified in existing Government drairings. In
ligbt of the data xvquiremients, the contracting officer interpreted the
qualif'ying statements as offering the data CIIs' at no charge if the
Government drawing p;ackge was adequate, but reserving the right to charge
an additional) unspecified amount if additional drawings were required.
The state:ents, so construed, -,ere considered material qualivications and
Brnswick's bids were administratively deteri3ned to be naaresponsive.

In riew of the substantial difference betveen the total Brunswick
and Goodyear bids,, DCSC requested the United States Ar- looility Ccand
(}ffcoX), the requisitioning activity, to revic- lts needs for the data
Ci's. Alternatively, it vrs asked to ccasid-r the possibility of can-
celllng the invitations on the ground of unreasomable prices and resolic.
iting the requirement. Balancing the speculave nature of the savings
that might be realized by resolicitation mgaai t the urgent need for the
units and the necessity of reproraminog the ids available if award Y8z
not mde by June 30, 1di4=O recommended agcniznst cancellation. However,
after a review of the requirements'for the dz; CIMI' z, I4TCCa informslly
advised DCSC an June 30 that the requirementsere withdrw*mn This advice
was conili-med by telem of the same date. Mth deletion of the data
CLI7's, B.-nswic a's bids were considered re.sive and the awrds were
mde on June 30.

i;ith respect to the respoansivene3s of Brnziciks bids, cou=sel urges
that 3rua-vich was, as a matter of law, required to furish the data CLIN'
in question end since the Govevn:aent received o coinsideration for the
deletion of the (Tii's, the deletion can be treated as a mistake having no
lezal cffect. Counsel traces Iransvick's obliztion to furzish the data
CLI;i' to "a"ph ' of clause M05 which nvides that wf an o:fcror
does not indicate a charge for the data, "the Covernznt will considcr
and the offeror acrees" tha.t the cbarge is included in the price ol the
cnd item. It is c'- dcl'S view that a biddzr '11,J the bad b'z"
ex-prcszly z, xzcd to -5s. =nd may not eszcze tA- efect of. th.e provizicn
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In the absence of an expxtss and uequivocal exception. n our view,

Brtmovick's bids are, at least, ambiguous. We note Brunsvick has not

sipply signed the bids and failed to make any pricing repUes to the
data CLI=s in question. Brunswick's resposes were made in the face

of D05a and, when viewed fron this perspective, it is snble to

say that Brunsvick's responses evidence an intent to avoid the apera-
tion of the clause. Moreover, we think it is reasonable to -view the
language used as reserving the right to charge an additional amunt,
albeit unspecified, upon a detenrination by Brunsvick that the existing
data package is inadequate. Since it is conceded that data CIZIT's have
a substantiml price impact, the ambiguity in Brunswick's bids woutld sup-
port a determination of nonresponsiveness. See 50 Conp. Gen. 379 (1970).

Consequently, ve turn to the question of the propriety of the canrcellas
tio of the data CLI'8.

It is Goodyears contention that Brunswicko bids could not In any

event be accepted in view of the language of clause CO8 and the preface

to the data pricing portion of the schedules. As cotmsel points out,

COS clearly states tnat offers submitted on a part of the CI 's but

not all will be rejected es nonreaponsvie. Vith specific reference to

the pricing of the data CIZ37's, the preface to the data pricing portion

of the schedule reepaasized this cautica:

t* * * Any refusal to furnish data, or any statement which
creates a doubt Vzether data wil be furnished, will render
bide nonresponsive * *n

Notvithstading, the radatory character of the an,-uae usel, we hay

recogaized that a pricing response wnich wou24i render the bid nonresponsi

docs not necessarily reqrire reJection of the bid if the item is not to b
inelded in the award. See Ap12, April 19, 197'2; B-175055, i'fch 2c
1972; B-1-59352, JTuzne 30, 1970; B-143271, Otber 7, 1g60; B-1vOa1, i arcb

1962, and cases cited therein.

Goodyear, however, has raised the further question of whether under

the te= of the' Inai;4.tion DCI-w coid delete the data =C S'a. hlhile
clause CO0 indicates that award will be made cm an all or none basis, it

further provides that if-

"the Govecrrentca requiree for ay or al, of the

c=L(s) be rehiced or cancollcd pricr to =rd, the colic-
7..:l be -^-eLte-l :.-- rer-Tvt to t-.- CIZ;(-)

' a;_ t.;e uer_ will -p procurei Dy a new

E;:? ~ 4 v <_,U
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Ii addition, paraph 'bw of cllsqe D05 deals specifically with the dele-
tion of data CLI's in the follaving ters: "Separate awards will not be
mde for data CLI1s, however, the right is reserved to make an award for
the end item CIMIs without awarding the data CLms ."

It is DCSC's position that paragrph "bw of clause D05 and the above-
quoted portion of 00$3, taken together and read in baony with the caution-
sry language relative to the necessity for data = pricing, rean, in
effect, that the failure to bid on a data CI-I will result in the rejec-
tion of the bid, provided the data item is the subject of an averd.

-. -.In its sumission of August 18, Goodyear's comsel offers the follv-:
ing rejoinder:

"+ * * Assuming for purposes of arsment that )05 is
uore specific than either of the other data provtisions,
-eve a cursory review of that clause reveals that its terms
only go to the question of whether award will be =de on an
'all or none' basis and not to whether evaluatiocr of the bids
will be w-de on surch a basis. Stated otheroise, cl3e D)05
does not address the question of what ites mtst be bid on;
nor does it speak to the obligations of DCSC regarding respon-
Siveness of bids. Tbus, nothing in clause D05 conflicts with
or contradicts the folloving stateent in clause CC:

Offer mibmitt ed on a nart of the
mj( s ) but no-,, acl vril le re.ected
as ncnres- y-nmve J 'Z=ip is cid d.)

Nor does anything in D05 conflict with tife provision above the
data C=Is that 'any refusal to furnish data, or any statemmt
which creates a doubt whether data vill be ushed, will ren-
der bids ncnrespnsive....'

,vm it we wiere to accept for parposes of argument only,
the Government's two step ar7xaent that 1)05 controls thas case
end that a bid need not be responsive to the FB as advertised
but only to the cantrazt as a&-arded, the Government's position
would still be =ntenable. D05, the very clause relied on by
the Go-arnmcnt, states on its face tiat, 'Separate awarls Will
not be made for data ClIs.' Award then, at least. for the data
items was stated to be on an all or nothins basis, and a bidder
cold '.eve correc-.ly bid a cir.n;le pri-ce for te data items.

T;;z., -;.e 7~jv<;'wauiv itSC~f t d i :s to d -e c a
a CL r . . c=dr the T7s."



. ' We mut take issue vith Goodyearla interpretationr. ThAt portion
of Parasraph "b" of 1D05 wich Goodyer stresses inp in our view, e6 qly
a statment that one bidder will not be awarded an end item CM vhle
another is awarded the data CIf associated with that and ite=. In
this regard, the remaining sentences of paragraph "b," which outline a
yrocedure for evlusting and awnrding end item and related data l'a
where award is not on an "all or none' basis, make this clear. While
the incorporation of CO3 negatea the applicability of this evmluation
proJedure, it also re hasizes -th fact that sep-ate avardz will not
be vade. In addition, Goodyear fails to give couplete recognition to
the specific reser-mtion in clause )05 "to make an auard for the end item
CLI;s without awarding the data Ca~is." Coddeering this 16g-uage alone,

wre would agree with the contracting officer's v-ie' that the rigt to elim-
mate all data itezis from consideration inplicitly includes the right not
to awad a portion of the data.

-Since paragrph *'b" of D05 deals specifically with data CTIl's and
authorizes the deletion of these CIflls, we need not conaider the ques-
tion whether C03 standing alone would awuthorize the deletion of the data
CLZR'e for purposes of evaluation and. a.ard or whether, as Goodyear S-
gests, a reduction or cancellatio of the Government's requirement for a
particular C necessitates a cancellraioa of the Policitation ad read-
vertisement of the entire requirement. As we have indicated, this argut
vould be viable cnly if the deletion of an end item CIO 33 was involved. And
insofar as the right to delete end item CI5 I's vtinhovt radvertiseent is
concerned, the clause has been ndified to eliinnatie any question. See
clause "C-15 - ALL CX AN (1972 M.AI),," DCSc Contract Provisions= which
states in pertinent part that: "Slhould the requirement for a C1 or part
of a CMIII grmip be reduced prior to ward, no award will be szde for tbe
CLflI or CIII gerou involved * 2 *."

Thus, we mist conclude thae under the terms of the invitations, eval-
untion and award wvald be subject to the G-overnment' rQs to deletc the
data C2's 3n in isze. Civcn this 2 ztt,# we ca see no b--zi for aczcrlin
any citmntificae to the acztual differenzes between this case and thae cases
previouzly cited for the prosition that nczrecponsivnezs w.ith respezt to
an item which will not be t'e sabject of awahrd do not quire rej-azti o:
the bid. Uaiver of' the detfect, or nonresponsiv-nexs, does not result in
meanin-ful preiur-ce to the other bidders. In this connection, what we sail
in 40 C.a. G-n 321, 3'24 (l%0), and Taoted with approval in 44 Camps Gen.
336, )29 (19'5), is Pcrt`irCnt:
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°bether ecrtain provisil= of Sn invitation for bids

wte to be considered mandatory or discretionary depends
uPCn the materiality of such provisions and whether they
were inserted for the protection of the interests of the

Government or for the protect.4on of the right3 of bidders.
Under an advertised procuranent all qualified bidders Bst
be given en equal opportunity to submit bids which are
based upon the seine specifications, and to have such bids

eyaluated an the same basis. To the extent that waiver of

the provisions of E invitation for bids i¢ght result in.
failure of one or more bidders to attain the equal oppor-
tunity to caqcete on a co0on basis with other bidders,
such provision must be considered mandatory. Hbreverp
the concept of fornaly advertised procurement, insofar
as it relates to the submission and evaluation of bids,
goes no further than to guarantee equal opportunity to
compete and equal treatment in the evaluation of bids.
It does not confer upon bidders any right to insist upon
the exiforcement of provinions in an invitation, the waiver
of which uloud not result in an umfzir csxetitive advaz-
tzge to other bidders by peraitiing a nwtho of contract
performace different fr= that contemlated by the invi-

tation or by persitting the bid price to be evaluated up=

a basis not coamon to all bids. Such provisions must
therefore be construed to be solely for the protection of

the interests of the Government nd.-their enforceent or
waiver can have no effect uPo' the riglts of bidders to
*bich the ruics and principles a-plicableto formal adver-
tising are directed. To this end, the decisions of this

Office have cons-stenntly held that uehere deviations fro,
or failures to cccly vilth, the provisions of an invita-
tion do not alfect the bid price ireupn S:; a cont'raot
would be based or the qun-1t$4y or q"aality of the work
required of The bidder in the event be iz =anded a con-
tract, a failure to enf"orce such provizsic will not infringe
upon the r;.-?ts of other bid-e-s and the failure of a bid-
der to comply with the provision :=y be cnzidered as a
minor deviation which can be waived and the bid considered

responsive.'

Wi1th respect to the decision to delete tl data Cs- T' during a

cmnfcnzn!-c i..i 0o Of: ce on Stcr-tbDr 1, 1972, tne.t-on was rac1
whetbar : vas, in no, .o lrcz for th.e dtzl itv.s Ln iS'.e. At

-7w
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ouxr request, the Assistant Counsel by letters, vrith enclosures, dated
September 20 and 21, 1972, provided further clarification. Included in
this correspondence iz a teleg= dated Septeber 20, 1972, frm t =2
-Ubich, in our vie,, con~frms the lack of need for the data CLINs:

- 'T Wm ] Tp.T flATA Iim. 0011 LE -22go 17AS NOT
ZSrTIALI.1D TEaN TA RT3 =Z MTM DA =i14T 0315 L=-F

.229-97 1AZS MMIMUDAN? BMCAUS T1 IM 0=.2TI0W CVJI BFl
MTA2M rT71 CVrIUER aTA TO EZ F-U-1I=1- BY THE CO%?AcToR;
rw=-, CC:.2At DAA PZJ:J2Y2, S:QZflzrCE 0001, PIS U
:m'w I:ST; S=,'U-z'C1 00z)2,, 2=3 -='J -7CzP D 3 Sut
MEI-23 C',- D J=.IO.; SIMU= 0005, E;Z=''2'T FJ3-

LICA2¶1010, =DA TC~CAL ::,,JAL (Z4) pAp2S.n

Moreover, wee find no imprqp-iety in the fact the contracting offi-
cer's and 1 s ex loration of the altern-stives of either cancelling
and readverxti-Jin or deleting the data itemzs ias prmpted by the sub-
stantial di ference in the B~rs-mwidck and Goodyear's bid prices. Since
the invitations authorized deletion of the data CLIIT!s And the deletion
cou1d be acao=2-ished writhout meraingful prejudice to other bidders, the
ccentractirg officer could not ignore the potential savings involved and
still frfu1 his obligation Ito ct in the beat interests of the Unitedi
States.

AccordinGly, the protest is denied.

*S ncerely yours,

.~~~F - LE'
fi*?.ELLR

1'Deputr Co-troller General
of t3ae United States

Lieutenant Gener&.1' llace H. Robinson, Jr.
Director, Defense Sulp.y Agency




